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CIRCUIT COURT OF THE CITV OF NORFOLK. 



William W. Galt v. Frederick H. Hobbs, Chairman City 
Democratic Executive Committee. 

Public Officers— Eligibility of Retired Naval Officer to Seat 
in General Assembly. — A retired naval officer is not one "holding any 
office or post of profit or emolument under the United States Govern- 
ment," within section 44 of the Va. Constitution, and is therefore 
eligible to a seat in the General Assembly. 

Upon the petition for a writ of mandamus, in which it was 
alleged that the petitioner is a Captain Supply Corps, on the 
retired list of the United States Navy, receiving his retired 
pay, as provided by law, and that he filed with the defendant 
as Chairman of the City Democratic Executive Committee his 
declaration of candidacy for the nomination to the House of 
Delegates from the City of Norfolk, to be balloted on in the 
Primary to be held on the 2nd day of August, 1921, that there 
was filed with the declaration a petition of more than fifty 
qualified voters of the City of Norfolk requesting that the 
petitioner's name be put on the ballot in said Primary, and 
that the defendant refused to certify the name of the petitioner 
to the Electoral Board as required by law and upon the de- 
murrer and answer of the defendant, the court overruled the 
demurrer and held that a retired naval officer drawing his re- 
tired pay does not hold any office or post of profit or emolu- 
ment under the United States Government so as to exclude 
him from holding the office of Delegate to the Legislature of 
Virginia under the terms of section 44 of the Constitution of 
Virginia. 

H. B. G. Gait, of Norfolk, for the petitioner, cited the fol- 
lowing cases: Blair v. Marye, 80 Va. 495; Bunting v. Willis, 
27 Gratt. 144; People v. Duane (New York), 24 N. E. 845; 
Reed v. Sehon (Cal.), 83 Pac. 77; Allen v. Mason (Ohio), 55 
S. W. 167; Thornley v. United States, 113 U. S. 310; and also 
referred to the following sections of the Compiled Statute; 3231, 
2622, 2639, 2651, 2652, 2653c, 2670, 2522, 2701, 2702, 2703 
and 2704; and referred to the fact that Dr. Charles U. Gravatt, 
a retired medical director in the United States Navy drawing, 
his retired pay, was elected to the Senate of Virginia in 1907, 
or before and has served therein from that time until the pres- 
ent. 

Nathaniel T. Greene, of Norfolk, for the defendant, cited 
the following cases: United States v. Tyler, 105 U. S. 244; 
Texas v. de Gress, 53 Tex. 387, 400; Hill v. Territory, 2 Wash. 
Ter. 153, 7 Pac. 66; the opinion of the Attorney General dated 
August 12, 1912, construing section 3231. 
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Hanckel, Judge. In this case the court is not concerned 
with questions of whether or not the functions of the chairman 
of the committee are of a judicial or ministerial nature in mak- 
ing or refusing this certificate. All technical defenses are 
waived, and the court is asked to decide the naked legal ques- 
tion as to whether or not a retired naval officer is eligible to a 
seat in the General Assembly. 

The Constitutional provision bearing on this question and 
submitted to the court for construction is as follows: "No 
person holding any office or post of profit or emolument under 
the United States Government shall be eligible to either house." 
A careful reading of the provision shows that it is not a ques- 
tion as to whether or not petitioner was receiving emolument 
from the United States Government, but whether he was hold- 
ing any office or post of profit or emolument under the United 
States Government. 

There are a number of decisions in the different States of 
the Union on this general question, but they are more or less 
controlled by the particular provision under review, and are in 
hopeless conflict. The fundamental principle governing these 
cases is that all voters are eligible to election to office unless 
they come within some restrictive provision, and it is in this 
case incumbent on the respondent to show that petitioner is 
within the scope of the restriction invoked to exclude him 
Applying this principle, I am of the opinion that the petitioner 
is eligible to election to the General Assembly, as he, in my 
judgment, is not now holding any office or post of profit or 
emolument. He is a retired officer; he has held an office, and 
is liable to be again assigned to one on the call of the Govern- 
ment, and when such assignment is made he may then hold a 
Federal Office, but he does not hold it now, and so does not 
come within the constitutional restriction against anyone hold- 
ing any office or post of profit. 

I agree entirely with the Legislative interpretation put on 
this constitutional provision by the Legislature in their ac- 
quiescence in the election of the Senator from Caroline and 
Hanover, who is, like this petitioner, a retired officer of the 
United States Navy; and I can see no reason to attribute to 
this constitutional provision an intention of excluding from the 
Legislature a class of useful and- deserving men, and depriving 
the State of their services. When it is borne in mind that 
under section 47 of the Constitution; "each house shall judge 
of the election, qualification, * * * of its members", even 
in a doubtful case the legislative interpretation put upon sec- 
tion 44 should be accorded great weight. 

Let the writ issue. 



